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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 

TRADEMARK TRIAL AND APPEAL BOARD 

KHACHATUR MKRTCHYAN  

Petitioner, 

 v.                                                                                           Proceeding No: 92066765 

BIOSTAR TECHNOLOGY INTERNATIONAL, LLC,  

Registrant.  

 

PETITIONER'S OPPOSITION TO RESPONDENT'S MOTION TO DISMISS 

I, Khachatur Mkrtchyan, ("Petitioner"), hereby responds to the Motion to Dismiss filed by 

Biostar Technology International, LLC, ("Registrant"). As explained in details below, the 

Motion should be denied because Registrant does not dispute the sufficiency and the truth of the 

evidence, that proves Registrant's violations in the registration of the DIACOM trademark 

№5011919. Registrant can’t provide his Motion to Dismiss my Petition for Cancellation with the 

material evidence on the merits and tries to abort Cancellation proceeding using insignificant 

procedural details. 

SUMMARY OF ARGUMENT 

Both the previous decisions upon this case petitions were issued without my Petitions for 

Cancellation having been considered on the merits by TTAB expert. Both the previous rejects 

upon this case are based on the procedural grounds. Previous rejects on the procedural grounds 

can’t be used as the res judicata for this proceeding № 92066765 substantive consideration. In 

the ongoing case Petitioner represents his interests on his own, which is allowed by the 

temporary USA legislation. Consequently, Registrant's Motion to dismiss should be denied and 

my Petition for Cancellation should be considered on the merits. 
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STATEMENT OF FACTS 

1. My first Petition for Cancellation was rejected because it was filed by a 

foreign attorney, it was not accompanied by the requisite fee, and it was not accompanied 

by a Petition to the Director.  

My first Petition for Cancellation was prepared and filed by my Czech attorney. She was 

not a licensed USPTO attorney and she made several procedural mistakes, particularly she filed 

the Petition for Cancellation in paper form, having not paid requisite fee. USPTO rejected this 

Petition for Cancellation on the above-mentioned basis. In the reject decision on this Petition for 

Cancellation case USPTO recommended me to file the Petition for Cancellation again, 

having corrected procedural shortcomings Ex 1. USPTO April 27, 2017 decision runs: "The 

remedy for Petitioner lies in submitting a renewed petition to cancel through ESTTA, with the 

required fee and by the appropriate party". The USPTO wouldn’t have given me that 

recommendation, if the first Petition for Cancellation denial had really been prejudice that had 

prevented from reconsideration of my Petition on the merits, according to Registrant.   

2. I prepared my second Petition for Cancellation on my own with the help of 

juridical interpreter.  

After I had been denied with my first Petition for Cancellation, prepared by my Czech 

attorney, I studied procedure of Petition to Cancellation filing on my own. I prepared it and 

asked "Bashuk Chichkanov, the Law Firm" for translation of my Petition for Cancellation. They 

made up the translation that I filed to the USPTO. I mentioned this firm as the correspondence 

address, as it was more appropriate for me to have them receiving my correspondence straightly, 

so they could give me the proper translation to my mother tongue. So the name of this firm in the 

correspondence line isn’t the evidence of being my representative and speaking on behalf of me. 

The interpreter service isn’t the representative service. I represent my interest in USPTO on my 

own and possess this right according to the USA legislation. It doesn’t prohibit me to use 

interpreter or translation service while dealing with USPTO.  
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3. I copied and pasted my stamp and sign into my Petition to 

Cancellation № 92066217 on my own. 

I scanned my own stamp and sign into my Petition to Cancellation № 92066217 on my 

own as far as USPTO has the limits of PDF one can file via ESTTA (6 MB). At first I scanned 

the whole document, but its size was bigger than allowed. In order to make it smaller, I left just 

the scan image of the stamp and sign, and made the rest of the document in the form of text. As 

far as I know, this is not prohibited by the temporary USA legislation, and, moreover, is 

recommended when using ESTTA Ex 2. It seems that Registrant either has no idea of the 

demands towards the documents filed via ESTTA or tries to make it look like a fraud. 

4. My second petition was denied as I failed to answer Motion to Dismiss 

USPTO "NOTICE AND TRIAL DATES SENT" didn’t mention that I am to reply Motion 

to dismiss. Taking into consideration the fact that I represent my interest on my own and am not 

acquainted with the procedure well enough, I wasn’t aware that I am to file my Response to 

motion to dismiss.  I didn’t notice straight arguments and evidence against my claims and 

decided that USPTO doesn’t require claiming again with the same arguments. In this regard I 

didn’t file Response to motion to dismiss, and my Petition for Cancellation was rejected on this 

procedural basis.  When I learned the case is terminated, I immediately filed my Petition for 

Cancellation to USPTO again. Nevertheless, though I admit my procedural failures, it is still 

obvious that Registrant violated my rights with his trademark registration and that I proved it 

thoroughly with the evidence, dangerous for Registrant. 

5. The third Petition for Cancellation should be considered on the merits 

as far as all the procedural mistakes are corrected 

After my second Petition for Cancellation was denied on the grounds of me having not 

responded Motion to dismiss, I applied the same Petition for Cancellation once again in order to 

correct my procedural failure and give response to Motion to dismiss this time. Prejudice cannot 

be applied this time, as the previous Petition wasn’t considered on the merits by USPTO, so only 



4 
 

having corrected all the procedural mistakes I would be given the right to have my Petition for 

Cancellation considered on the merits. With this Response to Motion to Dismiss I submit my 

intention to have my Petition for Cancellation considered on the merits by USPTO. 

RESPONSE TO THE RIGISTRANT'S ARGUMENT 

I. Prejudice can’t be applied in this case 

Under the doctrine of res judicata, a judgment on the merits in a prior suit bars a second 

suit involving the same parties or their privies based on the same cause of action. In this case 

neither the first nor the second Petition for Cancellation was considered on the merits.Both 

denials were based upon the procedural grounds. USPTO didn’t analyze standpoints of the 

parties, Petition for Cancellation on the merits, and evidence presented. So the case wasn’t 

considered on the merits. Consequently, prejudice and collateral estoppels cannot be applied in 

this case and Petition for Cancellation should be considered on the merits after my fulfilling all 

the procedural demands. 

The reality is that Registrant makes his best to avoid considering Petition for Cancellation 

on the merits and thus tries to abort the cancellation proceeding using insignificant procedural 

details without evidence proceeding. This is bad faith. Petition for Cancellation should be 

considered as far as all the procedural demands were fulfilled. And the evidence truly confirms 

Registrant's guilty, that is why Registrant tries to avoid consideration of the evidence by USPTO.  

II. SANCTIONS CAN'T BE APPROPRIATE 

As proved above, my filing of this Petition for Cancellation fulfills USPTO 

recommendations and intends procedural mistakes correction in order to have the Petition for 

Cancellation considered on the merits. In this regard my actions are good-faith (on the contrary 

from Registrant's actions) and Sanctions shouldn't be applied.  
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III. I REPRESENT MY INTEREST ON MY OWN 

As mentioned above, I represent my interest on my own. I have the basic knowledge of the 

law, and, moreover, I possess the evidence of the Registrant's violation of my rights. Registrant's 

fancies that my interest is represented by Russian lawyers which is false.  

Registrant has failed to allege any facts evidencing that I am represented by foreign 

lawyers. At most, Registrant simply contends that Petition for Cancellation "overwhelmingly 

shows" that I am not representing myself. This conclusory statement does not state a valid 

ground for the dismiss of my Petition for Cancellation.   

In other countries beside the USA law firms can provide accounting, translation, and other 

services, not just juridical ones. "Bashuk Chichkanov, the Law Firm" made for me translation of 

juridical documents. That is why their address was mentioned as the correspondence address in 

the previous Petition and my trademark registration case. They received documents, translated 

them and give me the translations. Translation service isn't attorney service. The USA legislation 

doesn't prohibit using another correspondence address, different from petitioner's one and doesn't 

prohibit to use translation service. Consequently, Registrant tries to draw excess attention to 

these minor details and thus escape the straightforward response to my claims. 

In this regard Registrant's argument connected with my interest being represented by 

foreign attorneys isn't valid and can't serve a basis for denial.  

IV. PETITIONER PRIORITY BASED ON THE ACTUAL USE IS 

THE FACT PROVED WITH EVIDENCE 

Registrant mentioned that my statement about Registrant haven't been using DIACOM 

trademark since 2005 is false. At the same time Registrant doesn't provide any evidence of using 

DIACOM trademark since 2005. Moreover, Registrant asks me to prove him (sic!) haven't been 

using DIACOM trademark since 2005. Even Roman lawyers were aware, that negative fact 

cannot be proved — "Nullius nulla sunt praedicata" (there are no features of the thing non-
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existing). However, Registrant in 2017 asks me to prove the absence of DIACOM trademark 

usage by him.  

Despite this wonderful approach, I can do it yet and I've done it in my Petition for 

Cancellation. Despite the fact that Registrant make his best to avoid consideration of the 

evidence, they should be considered yet. I have an email from registrant where he, Ulysses 

Angulo, writes, personally, that he first found out about the Diacom in the period from 2011-

2012 years, when he purchased his first apparatus of my production from a current distributor in 

the United States- Anatoly Vyhovantca (his daughter Diana Vyhovanetc, now Brown) according 

to the letter of registrant of 9 April 2014, Ex 3.  

Moreover, the Distributor Contract No. 14361 of 1 September 2014, between me and 

registrant, was originally presented in the petition.  In this Contract, signed by registrant, whose 

existence and truthfulness he does not contest, I act as "manufacturer of original products under 

the name DIACOM", and registrant acts as "Provider".  

Despite this evidence, registrant tries to convince us that he's been using "DIACOM" 

trademark since 2005 (sic!), although it was only in 2014 that he entered into a distribution 

contract with me, by which I allowed him to sell my original products under "DIACOM" 

trademark.  

Moreover, registrant does touch upon the fact that, even before the application for the 

registration of the contested sign №5011919 DIACOM in November 24, 2015, Registrant 

himself applied for the application №86830759 in Dec 19, 2014 Ex 4. At the same time, 

Registrant mentioned me, Petitioner, as an owner, and he mentioned himself just as a 

representative (as it was in fact under our contract). Then Registrant worked on my application 

to register the DIACOM trademark, as confirmed by a letter of address change signed by him  

Ex 5.  
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This fact confirms that I am the actual owner of the DIACOM trademark with the earlier 

priority date at the least through actual use. Therefore, my petition must be considered on its 

merits, and the №5011919 trademark must be cancelled.  

V. REGISTRANT FAILED TO DENY A CLAIM FOR 

MISREPRESENTATION OF SOURCE AND IT'S EVIDENCE 

Registrant actions related to unfair competition, particularly the deliberate misleading of 

consumers about the true manufacturer of the DIACOM apparatus, which he first acquired in 

2011-2012, having an original place of production of the Czech Republic and directly related to 

me are illegal in the United States under article 10 bis, part 2, of the Paris Convention on 

intellectual Property. Despite the prohibition of such activities in the United States (the Paris 

Convention on intellectual property, article 10 bis, part 3, paragraph b), the registrant applies 

false allegations about me as a true manufacturer of the original DIACOM products, to discredit 

me before my consumers. This is proved by screenshot from Registrant's website Ex 6, where 

Registrant offers to exchange, allegedly, "old" DIACOM apparatus to new ones. However, in the 

image, the top apparatus is the latest version of the original apparatus received by the registrant 

from me on the distribution agreement, and the lower one, the supposedly "new" version of the 

DIACOM apparatus, which is not really produced by me. Another bad faith action registrant is 

confirmed by Ex 7. Here, registrant proposes to replace Diacom apparatus, which, as the  

Registrant misinforms, I have allegedly stopped producing, on the "new" apparatus "Biostar" 

produced by Registrant. There is clearly shown complete similarity in the design of the body and 

other elements of Registrant's and our apparatus in both exhibits. You can also see obvious 

overlaps in the contours of two images Ex 8, which shows how Registrant is confusing 

consumers by changing brands on the same devices. 
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 SUPPLEMENT 

Registrant, using my trademark DIACOM within the United States, sells counterfeit and 

uncertified medical devices under the DIACOM trademark. These apparatus are being sold via 

sites such as Alibaba.com and aliexpress.com, as medical, diagnostic devices Ex 9, however, the 

Registrant's counterfeit apparatus were not tested by the US FDA. These Registrant's actions are 

not just violating my rights, but also threat the health of American users of Registrant's untested 

devices.  

In doing so, I would like to point out that Registrant was already implicated in another 

consumer deception scandal, when he was selling biological active additives (BAA) of his own 

production, unjustified in claiming that they were treating cancer and other heavy diseases. 

Information on this violation is available on the US FDA official site: 

https://www.fda.gov/Safety/MedWatch/SafetyInformation/SafetyAlertsforHumanMedicalP

roducts/ucm554777.htm  , Ex 10, 

https://www.fda.gov/ForConsumers/ProtectYourself/HealthFraud/ucm533465.htm Ex 11, 

https://www.fda.gov/ICECI/EnforcementActions/WarningLetters/2017/ucm554127.htm 

Ex 12 

However, Registrant moved these products from one webpage to another one. The US 

FDA letter specifies the website of the Angiostop product as: 

www.biostarorganix.com/chisenterpriseangiostop120capsforangiogenesisrtkinhibition 

The product is currently located at this webpage:  

www.biostarorganix.com/chis-enterprise-angiostop-120-caps/ Ex 13 

Registrant satisfied US FDA requirements only partially: 

https://www.biostar-nls.com/store/p105/bionutritionals-cordyceps-qi-60-caps Ex 14, Ex 

15. 

This confirms the Registrant's tendency to various kinds of unfair competition and illegal 

acts.  
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In this regard, my Petition for Cancellation must be considered on its merits, all the 

evidence given must be examined, and the Registrant's DIACOM trademark №5011919 must be 

cancelled not only to restore my violated right but also to remove the threat to the health of 

American society.  

CONCLUSION 

Both previous decisions on the petitions in this case were made without substantive 

consideration on the merits by the expert of TTAB. The rejection of the first Petition for 

Cancellation and the second one are procedural. The procedural rejections cannot be considered 

as prejudice in the judgement on the merits of this case. In accordance with the recommendations 

of the USPTO, I corrected all procedural mistakes in previous petitions. I represent my own 

interests in USPTO on my own, and I have the right to do that under USA legislation. This 

Petition for Cancellation should be considered on its merits.  

For the reasons set forth above, Petitioner respectfully requests that the Registrant's Motion 

to Dismiss be denied. 

 

Dated: October 17, 2017 

Khachatur Mkrtchyan  
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EXHIBIT 1 
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EXHIBIT 2 
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EXHIBIT 3 
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EXHIBIT 4 
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EXHIBIT 5 
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EXHIBIT 7 
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EXHIBIT 8 
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EXHIBIT 9 
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EXHIBIT 11 
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EXHIBIT 13 
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EXHIBIT 14 
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